
Ko. 9276

In the United States Circuit Court of

Appeals for the Ninth Circuit

National Grocery Company, a Corporation,

petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OP TAX APPEALS

BRIEF FOR THE RESPONDENT

SAMITEL 0. CLABK, JR.,

Assistant Attornei) General.

SEWALL KEY,
LOUISE FOSTER,

Special Assistants to the Attorney Getieral.





In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 9276

National Grocery Company, a Corporation,

petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR THE RESPONDENT

OPINION" BELOW

The only previous opinion in this case is the

memorandum opinion of the Board of Tax Appeals

(R. 14-27), which is unreported.

JURISDICTION

This petition involves income tax for 1934 in the

amount of $5,561.89, and is taken from a decision

of the Board of Tax Appeals entered on March 30,

1939. (R. 28.) The case is brought to this Court

by a petition for review filed by the taxpayer on

June 5, 1939 (R. 28-34), pursuant to the provisions

of Sections 1141-1142 of the Internal Revenue

Code.
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QUESTION PRESENTED

Whether the liquidation of the taxpayer's sub-

sidiary, Northern Grocery Company, occurred on

December 30, 1933, and did not result in any taxable

gain as the taxpayer contends or whether such

liquidation occurred subsequent to January 2, 1934,

and resulted in gain which is taxable as the Board

determined.

STATITTES AND REGULATIONS INVOLVED

The statutes and regulations involved are set

forth in the Appendix, infra, pp. 18-22.

STATEMENT

The pertinent facts as found by the Board of Tax

Appeals are as follows (R. 14^21) :

The taxpayer, a Washington corporation, was

organized in 1902 by J. C. Lang for the purpose of

carrying on a wholesale grocery business with its

principal place of business in Seattle. (R. 14-15.)

From 1902 to 1909, taxpayer carried on a branch

of its business in the City of Bellingham, Wash-

ington. In the latter year, the business of that

branch was taken over by the Northern Grocery

Company, a Washington corporation with a capital

stock of $50,000, consisting of 500 shares of the par

value of $100 each. The taxpayer owned 315 shares

of this stock at the time of the incorporation of

Northern Grocery Company and continued to hold

these shares until the time of the liquidation of

Northern Grocery Company. The remaining 185



shares of Northern Grocery Company were held by

employees of the company who were allowed to pur-

chase the stock under an agreement which gave to

J. C. Lang the first right of re-purchase in the event

of sale on the basis of the book value of the stock.

(R 15.)

J. C. Lang died in the latter part of 1929 and was

succeeded by his son Richard E. Lang as president

and manager of taxpayer. In the spring of 1933,

R. E. Lang and the principal individual stock-

holders of taxpayer and Northern Grocery Com-

pany who were employees of these companies

agreed upon a program of consolidation, the North-

ern Grocery Company to be a business branch of

taxpayer. This program involved the acquisition

by taxpayer of the 185 shares of the capital stock

of Northern Grocery Company not theretofore

owned by taxpayer in exchange for stock of tax-

payer corporation, the subsequent surrender by

taxpayer for cancellation of all of the capital stock

of Northern Grocery Company, and the transfer to

taxpayer of all of the assets of Northern Grocery

Company. In this way the Northern Grocery

Company was to be liquidated, and the business to

be carried on as a branch of taxpayer. It was the

intention of the stockholders and officers of tax-

payer and the Northern Grocery Company to effect

this liquidation after the expiration of the year

1933, but as of December 30, 1933. (R. 16-17.)

On June 22, 1933, taxpayer acquired 25 shares

of the capital stock of Northern Grocery Company



for $11,452.22, and on July 1, 1933, acquired 150

shares for $50,503.58. It had previously acquired,

on December 13, 1921, 10 shares of the capital stock

of Northern Grocery Company for $4,275.03, and

therefore, after July 1, 1933, owned all of the capi-

tal stock of Northern Grocery Company. In De-

cember, 1933, certificates representing this stock

were placed in the stock book of the Northern

Grocery Company with the following notation en-

dorsed on each :

'

' December 28, 1933, this stock is

hereby surrendered for cancellation in liquidation.

National Grocery Co.", which notation bore the

signature of R. E. Lang, president, and H. Carlson,

secretary. Across the face of the stock certificates

was written in typewriting "cancelled December

29, 1933." (R. 17.)

The minute book of the Northern Grocery

Company showed that a call meeting was held on

January 2, 1934, for the purpose of acting on a

proposal of the taxpayer to liquidate the Northern

Grocery Company as of December 30, 1933. Pur-

suant to this end, the following resolution was

adopted (R. 18-19) :

Be It Resolved, That this proposal be ac-

cepted as of this date, and that the proper

officers of the Northern Grocery Company
be authorized to execute a deed conveying

to the National Grocery Company all of the

real property of the Northern Grocery

Company.



Resolved Further, That officers of the

Northern Grocery Company be authorized

to execute a bill of sale in favor of the Na-

tional Grocery Company of all the Northern

Grocery Company personal property, and

an assignment and transfer of all the North-

ern Grocery Company's accounts, and notes

receivable and securities and all other

claims and credits that may be due the said

Northern Grocery Company.

This is the last entry in the minute book of that

company. It was signed on or subsequent to Jan-

uary 2, 1934. There was no formal meeting of the

stockholders of the company held on that date, but

these minutes were prepared and signed on or sub-

sequent to January 3, 1934, in order to record de-

cisions of the stockholders of the company made

by them at the informal meetings held in the

spring and early summer of 1933 and of which

no minutes were kept or prepared. (R. 19.)

The Northern Grocery Company was a closely

held corporation and meetings of its stockholders

were frequently held of which no minutes appeared

in the minute books. The bookkeeping entries giv-

ing effect to the liquidation of the Northern Gro-

cery Company and the transfer of the investment

account of the National Grocery Company from

the corporate stock of Northern Grocery Company
to the tangible property taken over pursuant to the

liquidation, were prepared as to form during 1933,

but were not entered upon the books of the com-
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panies until 1934, since the correct figures would

not be available until after taking the closing in-

ventory of Northern Grocery Company after the

close of business on December 30, 1933. The ap-

propriate bookkeeping entry was made in the

journal of taxpayer in the early part of 1934, but

as of December 30, 1933. Another entry regard-

ing the same transaction from the standpoint of

the investment account of taxpayer was entered in

the ledger of taxpayer on the same day but as of

January 2, 1934. Subsequently, this was changed

to make the entries as of December 30, 1933.

(R. 19-20.)

By bill of sale dated January 2, 1934, and signed

and acknowledged before a notary on that date by

R. E. Lang, president, and H. Carlson, secretary,

the Northern Grocery Company conveyed its assets

to taxpayer. This instrument was prepared at the

same time the minutes were prepared which were

dated January 2, 1934. (R. 20.)

Although Northern Grocery Company was not

dissolved, it filed no income tax return for the year

1934 or any part thereof. The balance sheets as of

December 30, 1933, submitted with the income tax

return for 1934 of taxpayer, disclose the Northern

Grocery Company as a separate corporate entity on

December 30, 1933, while the balance sheets in the

same return showed it to be a branch of taxpayer

on December 31, 1934. (R. 20-21.)

The liquidation of Northern Grocery Company
and the acquisition of its assets by taxpayer oc-



curred in 1934. The value of the assets received

by taxpayer as a result of such liquidation was the

sum of $181,692.12. (R. 21.)

The Board held that the liquidation occurred in

1934 and resulted in taxable gain. Accordingly, it

decided that there is a deficiency in income tax for

1934 in the amount of $5,561.89. (R. 28.)

SUMMARY OF ARGUMENT

The Board properly sustained the Commission-

er's determination that the liquidation of the tax-

payer's subsidiary occurred in 1934 and held that

the gain resulting therefrom to the taxpayer was

subject to income tax under the revenue law in

force in 1934. The burden of proof was on the

taxpayer to show that the Commissioner's de-

termination as to the facts was not correct but it

failed to meet its burden.

The taxpayer contends that it was the intention

of the stockholders to have the subsidiary liqui-

dated in 1933 and attempted to prove its contention

by the testimony of certain officers and employees

that it was the understanding that the liquidation

should be made ^^as of" December 30th. As the

Board pointed out, this is not the same as a liquida-

tion ^'on" December 30th. Moreover, the state-

ments were made five years after the transactions

occurred and are obviously self-serving declara-

tions of interested parties. Such statements made

under these circumstances cannot overcome the

192870—39 2



effect of documents made by the subsidiary's offi-

cials and showing that the transfer occurred in

1934, and this determines the time of liquidation.

Such written evidence being prepared at the time

of liquidation is the best evidence of the taxpayer's

intention. Furthermore, it is supported by the

taxpayer's witnesses since they indicate that it was

the general understanding that the subsidiary was

to continue as a separate business concern through-

out all of 1933 and that it was to be liquidated after

the close of the year when the inventory had been

taken. As the question presented is largely one of

fact and the Board's decision is amply supported

by the evidence, it should be followed here.

ABGUMENT J

The Board correctly held that the liquidation of the tax-

payer's subsidiary occurred in 1934 and under the law

then in force, the income realized therefrom by the I

taxpayer is subject to income tax

The sole question in this case is whether the

liquidation of the taxpayer's subsidiary, the North-

ern Grocery Company, occurred at the close of

business on December 30, 1933, as the taxpayer

contends, or subsequent to January 2, 1934, as the

Board and the Commissioner determined. If the

taxpayer 's contention is correct, it is admitted that

the gain realized by the taxpayer from the liquida-

tion is not taxable owing to the provisions of Sec-

tion 141 of the Revenue Act of 1932 and Article 37

of Regulations 78, which allow affiliated groups of
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corporations to file consolidated returns and do not

require recognition of gain realized from a distri-

bution during a consolidated return period by a

member of the group to another member in cancel-

lation or redemption of the first member's stock.

(See Appendix, infra, pp. 18, 22.) On the other

hand, if the liquidation did not occur until 193-1,

these companies were not in an affiliated group and

no longer had the privilege of filing consolidated

returns since Section 141 of the Revenue Act of

1934 confines such privilege to railroad companies

and the gain resulting from the liquidation is

taxable under Section 115 (c) of the 1934 Act.

(Appendix, infra, p. 18.)

It is generally recognized that liquidation of a

corporation is accomplished when its debts are

paid, its other affairs are brought to an end and

its assets, if any, are transferred or distributed to

the stockholders. Guild v. Commissioner, 19 B.

T. A. 1186, 1202. It is not necessary that legal

dissolution be already accomplished or that the

same procedure be followed in every case. But, in

order to tax any gain realized by a stockholder

from liquidation, it must be shown that the stock-

holder has actually received the liquidating divi-

dend or asset, if on a cash basis, as we assume this

taxpayer was since there is no showing to the con-

trary. Cf . Avery v. Commissioner, 292 U. S. 210.

Thus regardless of what steps may be taken to

effect a liquidation, it seems clear that it is not
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the intention of the parties in regard to the liqui-

dation, as this taxpayer contends, but the transfer

of assets which is the chief factor in determining

when a liquidation actually occurs. Taher v.

United States, 59 F. (2d) 568 (C. C. A. 8th), cer-

tiorari denied, 287 U. S. 636; Wells Fargo Bank

<& Union Trust Co. v. Blair, 26 F. (2d) 532 (App.

D. C.) ; Pierce Oil Corp. v. Commissioner, 32 B. T.

A. 403, 432 ; Harkness v. Commissioner, 31 B. T. A.

1100, Hat-field v. Commissioner, 32 B. T. A. 1;

Dockum V. Commissioner, 11 B. T. A. 39 ; Sutliff v.

Commissioner, 4 B. T. A. 1068.

The question as to when the liquidation occurs

for tax purposes is largely one of fact and as to

the facts involved, the Commissioner's determina-

tion is prima facie correct. The burden of proof

was on the taxpayer but, as the Board stated (R.

24), it failed to produce any convincing evidence

that it took over the assets of its subsidiary on

December 30, 1933, as it now contends.

Where a taxpayer owns all or a large part of the

stock of a subsidiary, it is necessary for it to prove

definitely when it was substituted as owner in the

place of its subsidiary and in effecting a liquida-

tion under such circumstances not all of the for-

malities may be omitted. Rasmusson v. Eddy's

Steam Bakery, 57 F. (2d) 27, 29 (C. C. A. 9th).

Accordingly, due to the close relationship of the

companies here, it is apparent that a transfer or

distribution of the assets would necessarily be a
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matter of bookkeeping entries or of formal con-

veyance by the subsidiary to the taxpayer. Such

evidence was introduced in this case by the tax-

payer and by the Commissioner, and although the

taxpayer attempts to explain these contemporane-

ous records by placing different meanings on them,

we submit that the language is clear and shows

unmistakably that the actual transfer of assets

was made in 1934 and that the liquidation occurred

in that year.

A bill of sale covering all the property of the

Northern Grocery Company was executed by its

president and secretary on January 2, 1934, and

was sworn to before a Notary Public on that date.

This conveyance was authorized by a resolution

contained in the minutes of a stockholders' meeting

of that company called for January 2, 1934, and

these were signed by the president and secretary.

(R. 42-43.) The president testified that these

minutes were typed on January 2nd. (R. 51.)

The bookkeeping entries also support our position

here. It is true bookkeeping entries are not always

conclusive and may be explained but it should be

noted that while the taxpayer does make some ex-

planation as to the time of entry, it does not actually

attempt to repudiate these entries or claim that

they are not records of a transfer. So we contend

that they must be considered. The entries which

set out the transfer of the assets of the Northern

Grocery Company to the taxpayer were prepared
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in rough draft prior to the end of 1933, but the

figures contained in the entries were not available

until after the inventory was taken on Saturday,

December 30, 1933, and were actually entered after

the latter date. Thus, although the formal entry

bears the date of December 30, it indicates that it

refers to a liquidation "as of" that date and the

figures it gives could not have been entered until

some time in 1934. The auditor also admitted that

the two ledger entries were made in 1934 but he

changed the original dates so that these entries

now bear the date of December 30, 1933. He did

this after an audit was made of the books by a

revenue agent. (R. 52, 57-58, 62.)

We submit that the best evidence of what a cor-

poration intended to do or actually has done is

shown in its official documents and records. Thus,

while the taxpayer has attempted to show that the

evidence just referred to does not mean what it

says, and that we should not rely on formalities to

show the time of liquidation, it is evident under the

circumstances here that the Board properly held

that such documentary evidence is convincing and

entitled to more weight than the testimony of the

taxpayer's witnesses, all of whom were stockholders

or employees of these companies and so were inter-

ested parties. Moreover, the Board's hearing was

held approximately five years after the liquidation

occurred and their testimony shows that they did

not have a definite recollection of many of the de-
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tails surrounding the liquidation. Certainly the

date of liquidation is not to be determined by self-

serving statements of interested parties made years

after the liquidation has been completed. Milton

V. Commissioner, 33 B. T. A. 1, 8.

The objection made here by the taxpayer as to re-

liance on such documentary evidence is similar to

that made in Southern Power d- Mfg. Co. v. Com-

missioner, 82 F. (2d) 104 (C. C. A. 5th), in which

a corporation, which was the taxpayer, denied that

a man named Pottharst had transferred any inter-

est in a contract to other persons prior to the trans-

fer of the contract to the taxpayer. However,

minutes of the taxpayer indicated that there had

been such a transfer and the court approved the

Board's finding that the minutes should be accepted

as controlling. The language of the opinion very

aptly expresses the position as to documentary evi-

dence which we believe should be taken here. The

court said (p. 105) :

The Board was well justified in findiiig

that the formal record of the transfer con-

temporaneously made states the truth, that

it was then considered that Pottharst had
come to hold the title to the contract for the

benefit of all three, and that he was trans-

ferring it to the corporation for all three.

The formal documents thus representing

the matter bear the signature of each of the

witnesses who now, after ten years, remem-
ber it otherwise. These documents are the
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records of the taxpayer, and are original

evidemce against it, being its own admissions,

if not indeed the written memorial of the

transaction and the exclusive evidence of it.

There was thus at least a conflict of evidence

to be settled by the Board. Its finding of

the fact is not subject to review in this

court. * * * [Italics supplied.]

As we have already indicated, the taxpayer relies

largely on the testimony of its witnesses showing

that there were a number of informal meetings held

during 1933 about liquidation and that it was the

general understanding that the Northern Grocery

Company was to be liquidated ''as of" December

30, 1933. (R. 36-38, 51, 63-67.) But as the Board

pointed out (R. 25) ''as of" December 30th is not

the same as "on" December 30th. See also Pierce

Oil Corp. V. Commissioner, 32 B. T. A. 403, 432.

Moreover, it is evident that all of the vs^itnesses

understood the plan to be that the Northern Gro-

cery Company should continue as a going business

concern, separate from the taxpayer, throughout

the entire year of 1933, and that while the tax-

payer would take over the business "as of " the end

of the year apparently they did not mean for this

to be until after the close of the year and after the

inventory was taken. So even from the testimony

of the taxpayer's own witnesses, it does not appear

that there is sufficient basis for their contention

that the assets were transferred in 1933 and that

liquidation occurred in that year. Certainly their
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testimony shows that the Northern Grocery Com-

pany actually continued throughout the entire year

as a going business concern and the records re-

ferred to prove its affairs were not wound up imtil

the begiiming of 1934. Furthermore, on their in-

come tax return for 1933, the consolidated balance

sheet of the taxpayer reports the capital stock of

the Northern Grocery Company as still outstanding

on December 30, 1933, which was the last business

day of the year. (R. 74.)

Two of the taxpayer's witnesses refer to the en-

dorsement and cancellation of the stock of the

Northern Grocery Company. (R. 48-50, 57.)

But their statements are very indefinite as to the

actual date although it appears that the cancella-

tion may have been made toward the last of De-

cember. However, this is not a controlling factor

since cancellation might well occur before assets

are distributed or a liquidation is finally effected.

The taxpayer has also called attention to a letter

and a report as supporting its contention. The

letter (R. 71-73) was written in August, 1933, by

the taxpayer's president and stated that the North-

ern Grocery Company was not to be discontinued

until the end of the year. The letter also stated

that since all of the stock of its subsidiary was then

owned by the taxpayer, there would be a great sav-

ing in taxation for 1933. Since it has been inti-

mated that such saving would be the result of a
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liquidation in 1933, we call attention to the fact

that the writer could not have known that the pro-

visions of the Revenue Act of 1932 would be super-

seded by the 1934 Act. Moreover, it is obvious

that the writer referred to the fact that his com-

panies could file a consolidated return and in that

way effect a saving. Prior to 1933, the taxpayer

had never owned the required percentage of stock

of its subsidiaries so it had not been allowed to file

a consolidated return until that year.

The report (R. 55-56) which the taxpayer pro-

duced at the hearing was one which was filed in

1935 with the Collector of Internal Revenue and

in which it was stated that dissolution of the North-

ern Grocery Company and distribution of its assets

occurred on December 31, 1933, which happened

to be Sunday. None of the witnesses at the hear-

ing used this date and it does not appear that the

taxpayer can now seriously contend that any trans-

action actually occurred on December 31. More-

over, the report was filed after the enactment of

the Revenue Act of 1934, and about two years after

the liquidation, and is in fact a statement, like the

testimony here, by the interested party. The

Board properly found that this and other evidence

produced by the taxpayer was not sufficiently con-

vincing and did not overcome the determination of

the Commissioner which was based on substantial

evidence.
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CONCLUSION

The Board's decision is correct and should be

affirmed.

Respectfully submitted,

Samuel O. Clark, Jr.,

Assistant Attorney General.

Sewall Key,

Louise Foster,

Special Assistants to the Attorney General.

November, 1939.



APPENDIX

Revenue Act of 1934, c. 277, 48 Stat. 680:

Sec. 115. Distributions by corporations.*****
(c) Distrih tit ions in Liquidation.—

Amounts distributed in complete liquidation

of a corporation shall be treated as in full

payment in exchange for the stock, and
amounts distributed in partial liquidation

of a corporation shall be treated as in part
or full payment in exchange for the stock.

The gain or loss to the distributee resulting

from such exchange shall be determined
under section 111, but shall be recognized
only to the extent provided in section 112.

Despite the provisions of section 117 (a),

100 percentum of the gain so re^cognized

shall be taken into account in computing net
income. ^ * * (U. S. C, Title 26, Sec.

115.)

Sec. 141. Consolidated returns of rail-

road CORPORATIONS.

(a) Privilege to File Consolidated Re-
turns.—An affiliated group of corporations
shall, subject to the provisions of this sec-

tion, have the privilege of making a con-
solidated return for the taxable year in lieu

of separate returns. * * ******
(d) Definition of ^'Affiliated Group."—

As used in this section an "affiliated group"
means one or more chains of corporations
connected through stock ownership with a
common parent corporation if

—

(18)
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(1) At least 95 per centum of the stock

of each of the corporations (except the

common parent corporation) is owned
directly by one or more of the other cor-

porations; and
(2) The common parent corporation owns

directly at least 95 per centum of the stock

of at least one of the other corporations ; and
(3) Each of the corporations is either

(A) a corporation w^ose principle business
is that of a common carrier by railroad or
(B) a corporation the assets of which con-

sist principally of stock in such corporations
and which does not itself operate a busi-

ness other than that of a common carrier

by railroad. For the purpose of deter-

mining whether the principal business of a
corporation is that of a common carrier by
railroad, if a common carrier by railroad

has leased its railroad properties and such
properties are operated as such by another
common carrier by railroad, the business

of receiving rents for such railroad prop-
erties shall be considered as the business of

a common carrier by railroad.*****
(U. S. C, Title 26, Sec. 141.)

Revenue Act of 1932, c. 209, 47 Stat. 169

:

Sec. 141. Consolidated returns of cor-

porations.

(a) Privilege to File Consolidated Re-
turns.—An affiliated group of corporations
shall, subject to the provisions of this sec-

tion, have the privilege of making a con-
solidated return for the taxable year in lieu

of separate returns. The making of a
consolidated return shall be upon the con-
dition that all the corporations which have
been members of the affiliated group at any
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time during the taxable year for which the

return is made consent to all the regulations

under subsection (b) (or, in case such regu-
lations are not prescribed prior to the mak-
ing of the return, then the regulations

prescribed under section 141 (b) of the

Revenue Act of 1928 in so far as not incon-

sistent with this Act) prescribed prior to

the making of such return ; and the making
of a consolidated return shall be considered
as such consent. In the case of a corpora-
tion which is a member of the affiliated

group for a fractional part of the year the

consolidated return shall include the income
of such corporation for such part of the
year as it is a member of the affiliated group,

(b) Regulations.—The Commissioner,
with the approval of the Secretary, shall

prescribe such regulations as he may deem
necessary in order that the tax liability of

an affiliated group of corporations making
a consolidated return and of each corpora-
tion in the group, both during and after the
period of affiliation, may be determined,
computed, assessed, collected, and adjusted
in such manner as clearly to reflect the in-

come and to prevent avoidance of tax
liability.*****

(d) Definition of '^Ajfiliated Group''.—As
used in this section an "affiliated group"
means one or more chains of corporations
connected through stock ownership with a

common parent corporation if

—

(1) At least 95 per centum of the stock of

each of the corporations (except the common
parent corporation) is owned directly by one
or more of the other corporations ; and

(2) The common parent corporation owns
directly at least 95 per centum of the stock
of at least one of the other corporations.
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As used, in this subsection the term "stock"
does not inckide nonvoting stock which is

limited and preferred as to dividends.

* •jfr * * *

Remington's Revised Statutes of Washington,

Annotated (1931) :

§ 3803-48. Dissolution—MetJiods.

1. A corporation may be wound up and
dissolved either voluntarily or involuntarily.

2. If the proceedings are voluntary, they
may be conducted either out of court or sub-

ject to the supervision of the court.

3. If the proceedings are involuntary they
must be subject to the supervision of the

court. [L. '33, p. 807, § 48.]*****
§ 3803^9. Voluntary dissolution, how

effected.

I. Voluntary proceedings for dissolution

may be instituted whenever a resolution

therefor is adopted by the holders of at

least two-thirds of the voting power of all

shareholders at a shareholders' meeting
duly called for the purpose.

II. The resolution may provide that the
affairs of the corporation shall be wound up
out of court, in w^hich case the resolution

must designate a trustee or trustees to con-
duct the winding up, but such appointment
shall not be operative until

(a) duplicate copies of such resolution
have been signed and acknowledged by a
majority of the directors or by shareholders
holding a majority of the voting power of
all shareholders, and

(b) one of such copies has been filed for
record in the office of the Secretary of State
and the other copy filed in the office of the
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Auditor of the county in which the corpora-
tion has its registered office.

* * * * »

Treasury Regulations 78, relating to consoli-

dated returns of affiliated corporations (prescribed

under Section 141 (b) of the Revenue Act of 1932) :

Art. 31. Consolidated Net Income.
(a) Definition.—Except as otherwise pro-

vided in these regulations, the consolidated

net income of an affiliated group, which
makes or is required to make a consolidated

return for any taxable year, shall be the

aggregate of the gross income of each of the

members of such group less the aggregate
of the allowable deductions of each of

such members, except that gain or loss

will not be recognized upon transactions

between members of the group (referred to

in these regulations as "intercompany
transactions").*****

Art. 37. Dissolutions—Recognition of
Gain or Loss.

(a) During Consolidated Return Pe-
riod.—Gain or loss shall not be recognized
upon a distribution during a consolidated re-

turn period, by a member of an affiliated

group to another member of such group, in

cancellation or redemption of all or any por-

tion of its stock; and any such distribution

shall be considered an intercompany trans-

action.

(b) After Consolidated Return Period.—
Any such distribution after a consolidated
return period, whether in complete or
partial liquidation, shall be treated as a sale

of the stock, and the adjustments specified in

articles 34 and 35 will be made, and article

36 will be applicable.
us. GOVERNMENT PRINTING OFFICE: 1939


